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	[bookmark: _Hlk181197364]
COUNCIL ASSESSMENT REPORT – MODIFICATION APPLICATION
NORTHERN REGIONAL PLANNING PANEL 


	PANEL REFERENCE & DA NUMBER
	PPSNTH-299– MA2024/0008 – PAN-429260

	PROPOSAL 
	[bookmark: _Hlk181686387]Modification to approved Extractive Industry to;

a) Amend the staging of extraction to a two-stage approach with Stage 1 encompassing the clearing and lowering of the northern half of the quarry, and Stage 2 the progression of extraction to the southern extent of the quarry.
b) Amending of condition 60(b)(ii). To reduce the current truck restriction relating to the hours of trucks entering or exiting the quarry.  Currently the restriction operates for one hour at peak school pick up and one hour at peak school drop off times.  It is proposed to reduce this to 15 minutes during each of the peak AM and PM time periods.

	ADDRESS
	Lot 2 DP 1196757
1465 Bentley Road, Bentley NSW 2480

	APPLICANT
	Ben Luffman on behalf of R & S Contracting

	OWNER
	R & S McKenzie

	MOD LODGEMENT DATE
	14 May 2024

	ORIGINAL DA DETERMINATION DATE
	16 December 2022

	APPLICATION TYPE 
	Modification Application under Section 4.55(2) – Regionally Significant Development

	REGIONALLY SIGNIFICANT CRITERIA
	Section 275 of the Environmental Planning and Assessment Regulation 2021 and the Instruction on Functions Exercisable by Council on Behalf of Sydney District or Regional Planning Panels—
Applications to Modify Development Consents declares the proposal regionally significant development as: 
· 4.55(2) modification that proposes amendments to a condition of development consent that was not included in the council assessment report, but which was added by the panel.

	CIV
	$0 (excluding GST)

	CLAUSE 4.6 REQUESTS 
	N/A

	KEY SEPP/LEP
	· State Environmental Planning Policy (Planning Systems) 2021
· State Environmental Planning Policy (Resources and Energy) 2021
· State Environmental Planning Policy (Biodiversity and Conservation) 2021
· State Environmental Planning Policy (Resilience and Hazards) 2021
· State Environmental Planning Policy (Transport and Infrastructure) 2021
· Richmond Valley Council Local Environmental Plan 2012
· Richmond Valley Development Control Plan 2021

	TOTAL & UNIQUE SUBMISSIONS KEY ISSUES IN SUBMISSIONS
	32 unique submissions, key issues include traffic safety, interaction of haulage trucks with school buses, road conditions, compliance and community consultation.

	DOCUMENTS SUBMITTED FOR CONSIDERATION
	[bookmark: _Hlk174513831]Attachment A:  Amended Staging Plan – Quarry Plan & 	     Sections
Attachment B:  Additional information being an alternative proposal to reduce restriction times.
Attachment C:  Agency comments – Water NSW, DPI                   	     Agriculture Transport for NSW, and EPA
Attachment D:  Public Submissions.
Attachment E:  Determination and Statement of Reasons.
Attachment F:  Development Consent Notice DA2022/0107
Attachment G:  Additional information including Applicants response to submissions.
Attachment H: Draft schedule of amending conditions for information purposes.

	SPECIAL INFRASTRUCTURE CONTRIBUTIONS (S7.24)
	N/A

	RECOMMENDATION
	The matter be referred to the Panel for determination.
Part A - proposed amendment to staging of extraction is considered satisfactory.
Part B - proposed amendment to truck restrictions during school bus periods is a matter for the Panel consideration.

	DRAFT CONDITIONS TO APPLICANT
	Yes

	[bookmark: _Hlk181197543]SCHEDULED MEETING DATE
	19 November 2024

	PLAN VERSION
	Proposed Quarry Plan Dwg 22-12547851-001 undated.
Proposed Quarry Sections 22-12547851-002 undated.

	PREPARED BY
	Cherie Smith

	DATE OF REPORT
	5 November 2024


EXECUTIVE SUMMARY 


The modification application has been lodged pursuant to section 4.55(2) of the Environmental Planning and Assessment Act 1979 (‘EP&A Act’) and seeks consent for amendments to a consent granted under DA 2022/0107 approved by the Panel on 16 December 2022. This consent approved the Extractive Industry at 1465 Bentley Road, Bentley (‘the site’).  The modification application includes the relevant information required by Clause 100 of the Environmental Planning and Assessment Regulation 2021 (‘2021 EP&A Regulation’). 

The application is referred to the Northern Regional Planning Panel (‘the Panel’) as the development is ‘regionally significant development’, pursuant to Section 2.19(1) and Clause   7 of Schedule 6 State Environmental Planning Policy (Planning Systems) 2021 as it comprises development for the purpose of extractive industries which meet the requirements of Designated Development under Schedule 3 of the EP&A Regulation 2000. The proposed modification satisfies the criteria to be considered by the Panel in the Instruction issued pursuant to Clause 275(2) of the EP&A Regulation 2021 (formerly Cl 123BA of the Regulation 2000). 

The proposed modification relates to an amendment to the approved quarry plans to alter the sequence of staging of extraction and to alter the restriction preventing trucks from entering or exiting the quarry for one hour during the peak AM and PM school bus times.  It should be noted the original modification application sought to delete the truck restriction in its entirety however has been amended by the applicant in response to the Panel seeking consideration of options at the Briefing meeting.

The current restriction on truck movements during peak school bus periods is a condition imposed by the Regional Planning Panel at determination. The proposed modification is considered to satisfy the substantially the same development test required by Section 4.55 of the EP&A Act. 

The application was placed on public exhibition from 27 May 2024 to 25 June 2024, with 32 submissions received. These submissions raised issues relating to traffic safety and school bus movements, road conditions, effectiveness of Driver Code of Conduct, compliance and amenity impacts. These issues are considered further in this report. 

A briefing was held with the Panel on 21 August 2024 where key issues were discussed, including reasoning for the original condition, current operations and traffic movements, haulage trucks and use of contracted trucks/drivers, community consultation, impacts of current condition on operations and consideration of options.

It is noted the original modification submitted sought to remove Condition 60(b)(ii) from the development consent in its entirety, although following the Panel Briefing the proponent has further considered the proposal and has consulted with the school bus companies.  An alternative is now proposed to maintain the restriction on truck movements at peak school pick up and drop off times as per Condition 60(b)(ii) but reduce the length of the restriction to 15 minutes in the morning (8:00 am - 8:15 am) and afternoon (3:45 pm - 4:00 pm).  Along with monitoring of the public bus movements online by the quarry operator.

The proposal therefore now seeks to amend the terms of Condition 60 b) ii) that was imposed by the Regional Planning Panel at its determination meeting.
 
The key issues associated with the proposal is traffic safety, and particularly the interaction of trucks with School buses on the local roads. 

Traffic safety and potential interactions of school buses with quarry trucks was a significant matter considered in the original application and remains the dominant issue of objection in submissions.  Concerns regarding truck movements associated with the haulage of material from the Quarry were examined extensively in the original application and included an independent consultants review of traffic matters.  The independent consultant found the assessments to be generally in accordance with requirements and the risk mitigation measure of a 40km speed limit for traffic when passing a school bus reasonable, however noting the limitation to such measures.

In deciding the matter, the Regional Planning Panel required additional mitigation measures including preventing trucks using Bentley Road for one hour at peak school pick up and one hour at peak school drop off times, the actual time period to be determined in consultation with school bus companies.   The current circumstances in relation to road safety, school buses and community views on the matter remain comparable to that considered with the original application.

As the modification proposes changes to a condition of consent that was expressly imposed by the Regional Planning Panel the matter is respectfully referred for the consideration of the Panel.  

1. THE SITE AND LOCALITY

1.1 The Site 

The land subject to this application is known as No. 1465 Bentley Road, Bentley and is legally described as Lot 2 DP 1196757 (refer to Figure 1). The site is about 134.7 hectares and is characterised by low undulating slopes ranging in elevation from about 63m AHD in the north, up towards a 256m AHD ridge in the south of the site. Native vegetation occurs on the upper southern slopes increasing in coverage towards and along the ridge line.

The site contains a residential dwelling, with garage and inground swimming pool, a farm shed, several farm dams and an existing quarry operation established under the current approval, (refer to Figure 1 and below site photographs).

The site is zoned RU1 Primary Production under the Richmond Valley Local Environmental Plan 2021. The site is mapped as comprising (refer to Figures 2 to 7):
· Bushfire prone land
· Landslide risk
· Terrestrial biodiversity
· High biodiversity value
· Ephemeral drainage lines
· Biophysical strategic agricultural land
· Regionally significant farmland
· Adjacent to a classified (regional) road (Bentley Road)
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Figure 1 – Site aerial view
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Figures 2 & 3 – Left to right - Bushfire Prone Land and Landslide Risk
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Figures 4 to 5 – Left to right – Terrestrial Biodiversity and Biodiversity Values
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Figures 6 and 7 - Left to right – Biophysical Strategic Agricultural Land and Regionally Significant Farmland
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Upgraded Bentley Road intersection


1.2 The Locality 

The subject site is in the suburb of Bentley, in the Richmond Valley LGA and is centrally located to larger regional towns being 12km northeast of Casino, 14km west of Lismore, and 22km southeast of Kyogle.  

Land uses surrounding the site are associated with agricultural activity, predominately grazing, with some cropping on the lower river flats. Agri-tourism ventures are also located throughout the area, including the Northern Rivers Rail Trail along the old North Coast Railway and farm stay accommodation approved in proximity to the site. Rural residences are located on larger agricultural lots and smaller rural lifestyle lots throughout the locality.

The site has direct frontage to a Classified Road, Bentley Road which is the primary haulage route.  Bentley Road provides connections to Casino, Kyogle and Lismore.  Connections to Casino are from Naughtons Gap Road (currently closed for repairs) and Manifold Road.

Bentley preschool operates from the Bentley community hall at 2150 Bentley Road, approximately 7.3Km from the Bentley Quarry site.  Manifold School is located at 905 Manifold Road, approximately 7.6km from the Bentley Quarry site.  

These key locations are shown in Figure 7 below.
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Figure 7: Location of Quarry and key sites. 
2. THE PROPOSAL AND BACKGROUND 

2.1 [bookmark: _Hlk181196132]The Proposed Modification


The proposal seeks to modify the consent to modify the proposed sequence of staging for extraction and to alter the restriction on truck movement at peak school pick and drop off times.  The modification as originally submitted proposed to delete the restriction on truck movements in its entirety, however this has been amended with an alternate proposal now being to reduce the restriction period to 15 minutes during both the am and pm periods.

The two separate elements of the modification are detailed below.

a) [bookmark: _Hlk181196156]Staging of Extraction

[bookmark: _Hlk181196210]The extraction of material from the existing quarry pit through the final pit landform originally proposed in the application and Environmental Impact Statement identified 4 stages, with extraction progressing from Stage 1 to Stage 4 sequentially.   Stage 1 and Stage 2 expand the quarry to its southern extent.  Stage 3 involves lowering the northern half of the quarry, followed by lowering the southern half for Stage 4. Profiles of the originally proposed sequence are shown in Figure 8 with the modified sequence in Figure 9.

[bookmark: _Hlk181196267]The modification submits that further investigation has revealed more desirable material is located at a depth below the proposed level of Stages 1 and 2. It is therefore proposed to change how extraction is progressed to access this material earlier.  It is now proposed to have a two-stage approach, with Stage 1 encompassing the clearing and lowering of the northern half of the quarry, and Stage 2 would involve the progression of the extraction to the southern extent of the quarry. This would allow more desirable material to be extracted earlier in the project’s lifespan. 

The final pit area and depth would remain the same as that approved in the current development consent. The area, depth, and quantity of material to be extracted would remain the same, it is just the sequence of the activity that is proposed to change.

The modified staging plans are shown below and are also provided in proposed amending plans at Attachment A. 
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b) [bookmark: _Hlk181196345]Altering the restriction on truck movements at peak School Bus operating times.

[bookmark: _Hlk181196424][bookmark: _Hlk181191624]The original modification submitted sought to remove Condition 60(b)(ii) from the development consent in its entirety, although following the Panel Briefing the proponent has further considered the proposal and has consulted with the school bus companies.  An alternative is now proposed to maintain the restriction on truck movements at peak school pick up and drop off times as per Condition 60(b)(ii) but reduce the length of the restriction to 15 minutes in the morning (8:00 am - 8:15 am) and afternoon (3:45 pm - 4:00 pm).  Along with monitoring of the public bus movements online by the quarry operator.

The proposal therefore now seeks to amend the terms of Condition 60 b) ii) that was imposed by the Regional Planning Panel at its determination meeting. 

Condition 60 b) ii) works in conjunction with a Deferred commencement condition also included in the consent notice by the Panel.  It requires a Drivers Code of Conduct that includes restricted hours of trucks entering or exiting the quarry (for one hour at peak school pick up and one hour at peak school drop off times), as determined in consultation with the school bus service providers consistent with the Deferred Commencement condition.  The Deferred Commencement condition is in similar terms and was imposed by the Regional Planning Panel.

The Drivers Code of Conduct is embedded within the Traffic Management Plan that is implemented for the operation of the quarry.  Condition 60 is provided below for information, with the relevant section relating to restricted truck movements highlighted.


TRAFFIC AND TRANSPORTATION 

Traffic Management Plan 

60. At all times during construction and operation of the quarry, the Operator must implement a Traffic Management Plan prepared to the satisfaction of Council. The Traffic Management Plan must: 
a) Describe the processes in place for the management of trucks entering and exiting the site; 
b) Include by a Driver Code of Conduct, including but not limited to: 
i. The installation of GPS tracking in all quarry operated or contracted trucks carrying quarry product and a back to base monitoring system of truck movements to ensure compliance and communication between truck drivers regarding obstacles or other issues along the haul route. 
ii. The restricted hours of trucks entering or exiting the quarry (for one hour at peak school pick up and one hour at peak school drop off times), as determined in consultation with the school bus service providers consistent with the Deferred Commencement condition. 
iii. A map of the vehicle movement plan highlighting critical locations. 
iv. An induction process for vehicle operators and regular toolbox meetings. 
v. Procedures for travel through residential areas, school zones and/or bus route/s. 
vi. A complaint resolution and disciplinary procedure. 
vii. Community consultation measures proposed for peak extraction periods. 
viii. Work, health and safety requirements under the Work Health and Safety Regulation 2017. 

c) Proposed measures to minimise the transmission of dust and tracking of material onto public roads from vehicles leaving the site. 





Condition 60(b)ii refers to a Deferred commencement condition that was also imposed by the Panel to require an amended Drivers Code of Conduct that provided for the restricted truck movements. The deferred commencement condition has been met with an amended Drivers Code of Conduct dated 16 March 2023 submitted.  The document provides in Section 10 that trucks will not enter or exit the quarry from 8.00am to 9.00am and 3.00pm to 4.00pm during school terms.

The deferred commencement condition is provided below for information.


PART 1: DEFERRED COMMENCEMENT 
This consent does not become operational until the Council approves: 

a)  An amended Drivers’ Code of Conduct, which makes provision for: 
(i). the installation of GPS Trackers in all quarry operated or contracted trucks carrying quarry product from the quarry, as well as a back to base monitoring system of truck movements to; 
· ensure that truck drivers are abiding by the Drivers’ Code of Conduct, and 
· are able to communicate with each other regarding obstacles or other issues along the haul route, including the presence of school buses; and 

(ii). the prevention of trucks entering or exiting the quarry using Bentley Road for one hour at peak school pick up and one hour at peak school drop off times, these time periods to be determined each school year in consultation with school bus companies with the times to be advised each school year to Council, and
 
b) An amended Traffic Management Plan which includes additional details of how road closures must be managed for blasting events, consistent with the required Blast Management Plan for the Quarry. 
 

An alternative proposal submitted with additional information on 30 October 2024 (Attachment B) involves reducing the restriction from 1 hour to 15 minutes in both the morning and afternoon periods.  The additional information includes consultation with two bus companies and the following justification.

a) Three school bus runs operate on Bentley Road but only Sodhi Bus Service travel past Bentley Quarry. A summary of the bus service and times near Bentley Quarry are shown below.  Table 1 and Figure 1 were developed in consultation with each bus service provider and allows for minor delays.

b) Only Sodhi Bus Service travels past Bentley Quarry. Casino Bus Service travels via
 	Naughtons Gap Road, meets the Sodhi Bus Service at the Bentley RFS shed on Bentley  Road and travels west. The Casino Christian School Bus Service travels on Bentley Road later in the morning and earlier in the afternoon than the Sodhi and Casino Bus Services, but only travels on Bentley Road between Manifolds Road and Kyogle.

c) Bentley Quarry rarely has trucks or clients to the west, so the potential for interaction between school buses and quarry trucks is mainly with Sodhi Bus Service between: 8.00 am – 8.15 am and 3.45 pm - 4:00 pm

d) Sodhi Bus Service and Casino Bus Service have been consulted regarding the proposed alternative approach and have indicated their support.

e) In the past, Bentley Quarry and Sodhi Bus Service have been in contact with each other when there have been road works and traffic control, for example the recent blast. Bentley Quarry will continue to keep in contact with the bus services to ensure there are no ongoing issues. 

f) All Government bus services are fitted with tracking, so Bentley Quarry can monitor the location of the bus services (except Casino Christian School because it’s not a Government service) via the real-time online tracking system at anytrip.com.au. 

g) The Bentley Quarry Driver’s Code of Conduct will be updated to ensure Bentley Quarry monitors anytrip.com.au and prevents trucks from leaving the site while buses are in the vicinity.
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The additional information provided includes letters from Sodhi Bus Services and Casino Bus Lines both raising no objections to a reduced restriction (refer Attachment B). 




Proposed Changes to Conditions  

Should the Panel determine to support the modification application as proposed the following changes to conditions are advised.  


Table 1: Proposed Changes to Conditions
	Condition No
	Condition requirements
	Change Proposed 

	Reason for Change
 

	1
	Approved plans and documents 
	Modify approved plans 



Delete reference to the Deferred Commencement condition.
	Modify to update plans to reflect amended staging.

Update to the Drivers Code of Conduct to alter the restriction on truck movements during peak school bus times.

	60 b) ii
	Drivers Code of Conduct to include the restriction on trucks entering/existing the quarry for one hour during AM and PM peak school bus times.
	Reduce the one hour AM/PM restriction to  15 minutes at both AM and PM peak times and to monitor school bus movements.
	Amend the limits of the condition.





Development Data 

The key development data for the current consent and Quarry operations is provided in Table 2 below.    The proposed modification to staging to alter the sequence of extraction does not alter any of the key data.

The proposed modification to alter truck movements during peak school bus operating hours would alter the restricted truck movements data.  No changes to the daily or hourly maximum truck movements are proposed.   



Table 2: Key Development Data
	Control 
	Proposal

	Site area
	137.4ha

	Site Coverage
	Total disturbance area 6.5ha
Total extraction area 3.65ha
Extraction depth RL49m

Note: No change to approved levels are proposed.


	Hours of operation 
	Monday to Friday – 7am to 6pm 
Saturday – 7am to 2pm 
No work on Sundays or Public Holidays 

Blasting Monday to Friday – 10am to 3pm

	Restricted Truck Movements
	As per Drivers Code of Conduct – during school term.
8.00am – 9.00am
3.00pm – 4.00 pm

If amended Drivers Code of Conduct – during school term
8.00am – 8.15am
3.45pm – 4.00pm
Monitoring of school bus movements and restriction on trucks exiting quarry when buses are travelling past.

	Truck loads/movement limits
	Daily – 70 loads / 140 movements
Hourly – 7 loads / 14 movements

	Extraction limits
	300,000 tonnes per annum
2,000 tonnes per day

	Blasting limits
	20,000-30,000 tonne shots
1 blast per month maximum

	Importation rate (VENM, ENM and waste concrete)
	50,000tpa (included as part of the maximum rates). 

	Quarry Life
	30 years




2.2 Background

The original development consent was issued on 16 December 2022, with the determination being subject to deferment and significant public interest.  A brief background of key issues considered in the assessment of the original development are provided below:

The original application generated 227 written submissions, with 216 of these being in objection to the proposed development.  

Public determination meetings were held on 24 August 2022 with verbal submissions from  

First determination Meeting
The proposal was considered by the Regional Panel firstly on 24 August 2022, with 26 verbal submissions being heard.  The matter was deferred in order for further information and reports on key issues including;
a) Preparation by the applicant of a comprehensive Traffic Management Plan and Driver Code of Conduct. The Plan and Code should include prohibition of the use of heavy vehicles during school bus operating hours.
b) Preparation of an independent Land Use Conflict Assessment for the development.
c) Preparation of an independent advice on potential road safety impacts of the proposed development and any available mitigation measures.

The Panel also requested advice from Council on;
d) Options for applicant contributions to the maintenance of the haulage route within the Lismore Council Area; and
e) Options for a rehabilitation bond or other security to be provided to Council and assessment of the appropriate amount for that security to ensure adequate funds are available for site rehabilitation.

The matters pertinent to the current modification application include items a), b) and c) with further background provided below.

Item A - Traffic Management Plan and Driver Code of Conduct

A revised Traffic Management Plan and Drive Code of Conduct (GHD, October 2022), was prepared as required by the Panel, although did not include a prohibition of the use of heavy vehicles during school bus operating hours.  In response the applicant advised;

“Based on feedback from the bus companies, there are buses operating on the road for approximately 3.5 hours per day, so it is not considered viable to essentially stop operations for this length of time. It also seems to be inconsistent with the requirements placed on other quarries in the area, including others that use the same haulage routes. As an alternative, there are a number of measures outlined in the Drivers Code of Conduct to manage the interaction of heavy vehicles and buses. We trust this is a practical compromise”


Item B - Independent Land Use Conflict Assessment

KJ Planning was engaged by the Department of Planning and Environment’s Panning Panels Secretariat in response to the Panel’s request for the preparation of an independent Land Use Conflict Assessment for the proposed development. The report issued in November 2022 concludes that:

 “Following a thorough consideration of the applicant’s LUCRA and supporting documentation as well as an independent review of these issues, it is considered that the proposal includes mitigation measures which are adequate to address potential impacts and have been included in Council’s recommended draft conditions provided for the Panel’s consideration.”


Item C - Independent advice on potential Road Safety Impacts

EMM Consulting was engaged by the Department of Planning and Environment’s Panning Panels Secretariat to provide independent advice on potential road safety impacts of the proposed development. The report issued on 8 November 2022 found that the Applicant’s Traffic Impact Assessment report was generally prepared in accordance with the relevant Austroads and RTA guidelines, however, noted several matters that required further investigation. Consequently, the applicant updated its Traffic Impact Assessment on 18 November 2022 to address the issues.  

EMM Consulting also reviewed the Traffic Management Plan and Code as part of its peer review and in relation to the interaction with school buses, EMM noted: 

“The proposed risk mitigation measure while passing the school buses in the Traffic Management Plan (TMP2) is reasonable, a 40km/h speed limit for all traffic while passing a school bus is already a standard legal requirement in many areas of NSW. However, I understand the limitation of proposed remedial mitigation measures on this matter.”


Final determination Meeting

A second determination meeting was held on 7 December 2022 with 35 verbal submissions being heard by the Panel.  A Panel Decision was made on 14 December 2022 with the determination by way of Deferred Commencement on 16 December 2022.  A copy of the current consent notice is provided in Attachment F.
· Both the written and verbal submissions to the Panel raised issues of concern including, road condition, traffic safety, socio economic impacts, visual and rural amenity, land use conflict, noise impact, air quality impact, blasting impact, water impacts, health impacts, property values, biodiversity impacts, heritage impacts, compliance issues, climate change and emissions, rehabilitation and land contamination.
· Traffic safety including the interaction of school buses with quarry trucks was a matter of significant community concern.
· The Panel imposed a Deferred commencement condition that required the Drivers Code of Conduct be amended to include provision for GPS trackers in quarry operated or contracted tucks and the prevention of trucks entering and exiting the quarry for one hour at peak school pick up and one hour at peak school drop off times.  Also, that the site Traffic Management Plan be updated to include additional road management measures during blast events.
· The Panel added operational condition 60 b)ii that requires at all times during construction and operation the Operator must implement a Traffic Management Plan that includes (among other matters) a Driver Code of Conduct including the GPS tracking measures and the restricted hours of trucks entering or existing the quarry 
· The Panel further added to Condition 2 (the approved plans and documents to which the Operator must carry out the development.)  reference to the amended Drivers Code of Conduct, consistent with the Deferred Commencement, 
· The Panels reasons for the decision are contained within the Statement of Decision as published on the Regional Panels website (Attachment E) and further discussed in section 3.1.
· The required amended Drivers Code of Conduct (GHD 16 March 2023) and Traffic Management Plan (GHD 16 March 2023) was prepared and acknowledged by Council.



The Modification Application

This is the first modification proposed to the approved development. The proposed modification application was lodged on 14 May 2024 A chronology of the modification application since lodgement is outlined below in Table 3 including the Panel’s involvement (briefings, deferrals etc) with the application: 

Table 3: Chronology of the Modification Application
	Date
	Event

	14 May 2024
	Application accepted by Council

	27 May 2024
	Exhibition of the application, submission start from 27 May 2024 to 25 June 2024

	21 May 2024
	DA referred to external agencies (EPA, TfNSW, DPI Ag, Water NSW)

	29 May 2024
	DPI Agriculture comments/recommendations

	5 June 2024
	EPA comments/recommendations

	13 June 2024
	Transport for NSW comments/recommendations

	9 July 2024
	Request for Information #1 from Council to applicant 

	12 July 2024
	Water NSW comments/recommendations

	11 June 2024
	Panel briefing held

	4 September 2024
	Additional information and response to submissions.

	30 October 2024
	Additional information submitted to Portal being a revised proposal to reduce truck movement restrictions rather than delete the restriction.

	1 November 2024
	A draft schedule of conditions was provided to the applicant for administrative purposes. The applicant advised by email 4 November no objection to these.




2.3 Site History
[bookmark: _Hlk181198087]PPSNTH-141 – Richmond Valley – DA2022/0107 at 1465 Bentley Road Bentley – Bentley Quarry was approved by the Northern Regional Planning Panel on 16 December 2022.  The approval provided for an Extractive Industry with an intended capacity of up to 300,000 tonnes per annum, subject to conditions.  
In approving the development, the Panel imposed a Deferred Commencement condition requiring an amended Drivers Code of Conduct that among other matters, prevented trucks entering or exiting the quarry using Bentley Road for one hour at peak school pick up and one hour at peak school drop of times, to be determined each school year in consultation with school bus companies. 
The Panel further amended a number of other conditions including conditions 1, and 60 to reflect the amended Drivers Code of Conduct and restriction of truck movements during peak school bus operating hours.
The deferred commencement condition was satisfied on 16 March 2023, with the amended Drivers Code of Conduct (GHD 16 March 2023) and Traffic Management Plan (GHD March 2023) being provided inclusive of requirements.
The quarry has undertaken establishment works required for operation including, construction of the intersection with Bentley Road, internal access road, bunding, fencing, construction of the weighbridge and parking area.  The quarry has commenced operations under this consent and the associated Environmental Protection Licence (EPL21833) issued by the Environmental Protection Authority.
A summary of the approved development is provided below and includes;
a) Site Establishment
· Progressive installation of environmental controls, including visual bunding, sediment and erosion controls and offset planting.

b)  Construction 
· Delineation of the site and stockpiling areas, 
· Construction of perimeter and site fencing, 
· Construction of the access road and intersection with Bentley Road, including signage, 
· Construction of a site office, weighbridge and car parking area, and 
· Importation of clean soil for construction of visual bunding. 

c) Operation
· Vegetation clearance, soil stripping and stockpiling, 
· Blasting, crushing, screening and stockpiling of basalt material, 
· Importation of materials for blending,
· Blending and precoating aggregate materials, and 
· Loading and haulage of aggregate materials. 

d) Site Closure 
· Closure and rehabilitation of the site.


3. STATUTORY CONSIDERATIONS 

When determining a modification application, the consent authority must take into consideration the matters outlined in 4.55(2) of the EP&A Act in relation to modification of consents provisions, Section 4.15(1) of the EP&A Act in relation to matters for consideration for applications and Part 5 of the 2021 EP&A Regulation in relation to information requirements and notification. These matters are considered below.

3.1 [bookmark: _Hlk88559549]Section 4.55 of the EP&A Act

A consent authority may, on application being made by the applicant or any other person entitled to act on a consent granted by the consent authority (for s4.55 applications) and subject to and in accordance with the regulations, modify the consent if a number of matters are satisfactorily addressed pursuant to Section 4.55(2) of the EP&A Act. The matters include the following:

For Section 4.55(2) applications: 
(a) It is satisfied that the development to which the consent as modified relates is substantially the same development as the development for which consent was originally granted and before that consent as originally granted was modified (if at all) (s4.55(2)(a)), and

The development is considered to satisfy the substantially the same criteria on the following basis:
· The proposed changes do not substantially alter the approved development in that the land is still be used for an extractive industry and does not result in any physical changes at the site. 
· The footprint, depth of the extraction, extraction and processing methods and quantity of material extracted will not change.
· Amendments to the sequence of staging relate to the progression of extraction only and will continue to occur in accordance with the environmental controls including Environmental Protection Licence. 
· The modification will not generate additional impacts in relation to dust, noise, water, flora and fauna, heritage, visual impacts and may reduce some impacts earlier in the project life than originally proposed.
· Existing extraction rates and transport volume remains unchanged.
· The modification would result in altered truck movements occurring on Bentley Road, being that truck movements would be permitted excepting for a 15 minute period during both the AM and PM peak school bus periods. 
· Modifying the timing of truck movements varies the existing pattern and timing of truck movements, it is an operational change with maximum truck movements to remain at the current consent limits are within the road capacity. This change alone is not considered to result in the overall development being materially different to the current development approved.

Accordingly, it is considered the proposed modification is substantially the same development as the development for which consent was originally granted on 16 December 2022.  


(b) It has consulted with the relevant Minister, public authority or approval body (within the meaning of Division 4.8) in respect of a condition imposed as a requirement of a concurrence to the consent or in accordance with the general terms of an approval proposed to be granted by the approval body and that Minister, authority or body has not, within 21 days after being consulted, objected to the modification of that consent (s4.55(2)(b)), and

Council has consulted with the relevant public authorities and has received their advice.  A copy of each agency comments is provided in Attachment C and detailed in section 4 below.

(c) it has notified the application in accordance with—
(i) the regulations, if the regulations so require, or
(ii) a development control plan, if the consent authority is a council that has made a development control plan that requires the notification or advertising of applications for modification of a development consent (s4.55(2)(c)), and

Notification was undertaken in accordance with the Council’s Community Participation Plan, Division 2 of Part 5 of the 2021 EP&A Regulation.  The application was published on Councils website, with adjoining land owners and submitters to the original development application being notified.  Public agencies were notified via the Planning Portal.   Refer to Section 4 of this Report.

(d) it has considered any submissions made concerning the proposed modification within the period prescribed by the regulations or provided by the development control plan, as the case may be (Section 4.55(2)(d)).

The modification application was notified between 27 May 2024 and 25 June 2024.  During the exhibition period 32 submissions were received.  

The issues raised in these submissions are considered in Section 4 of this report. 

(e) In determining an application for modification of a consent under this section, the consent authority must take into consideration such of the matters referred to in section 4.15 (1) as are of relevance to the development the subject of the application. The consent authority must also take into consideration the reasons given by the consent authority for the grant of the consent that is sought to be modified (Section 4.55(3)).

The matters required to be considered include:

· Matters for consideration pursuant to Section 4.15(1) of the EP&A Act – these matters are considered below in Section 3.2 of this report; and

· Reasons given by the consent authority for the grant of the consent that is sought to be modified – outlined below.

Reasons for Grant of Consent

The NORTHERN REGIONAL Planning Panel granted consent to the original development in a notice of determination dated 16 December 2022 . The reasons outlined in the Statement of reasons for the decision included the following:

1. The proposal is a permissible development in the RU1 Primary Production zone and is consistent with the relevant zone objectives.  It satisfies the relevant provisions of the Richmond Valley LEP 2012 and other applicable State Planning policies.

2. The site of the proposed development is suitable for its intended use.  It is largely free of environmental constraints.  The proposal is compatible with land uses in the zone as outlined in the Land Use Conflict Risk Assessment (LUCRA) and the subsequent independent Peer Review of the LUCRA, which has been accepted by the Panel.

3. The site has appropriate road access, traffic impacts have been assessed and independently reviewed and taken into account in the plans for intersection treatments at the entry/exit to the site as well as the proposed Traffic Management Plan and Driver Code of Conduct, noting that the Panel has imposed a Deferred Commencement Condition to (i) strengthen the Driver Code of Conduct including the installation of GPS trackers and preventing trucks using Bentley Road for one hour at peak school pick up and one hour at peak school drop off times, the actual time period to be determined in consultation with school bus companies, and (ii) amend the Traffic Management Plan to include additional details of road closure management for blasting occasions.

4. The proposal together with the proposed conditions of consent, will ensure that potential visual and noise impacts are effectively managed with bunding and other mitigation measures, and that satisfactory rehabilitation and post extraction land use will occur.

5. The Panel has imposed a condition to require the establishment of a Community Consultative Committee to meet with the quarry operator on a twice-yearly basis with an independent chair, this process to be funded by the quarry operator.

6. The proposal will provide quarry products for the region, provide local employment and have direct and broader socio-economic benefits.

7. The Panel has taken into account issues raised in public submissions and considers that appropriate mitigation measures addressing potential impacts have been identified in the proposal or through Deferred Commencement Condition and other conditions imposed.

8. For the reasons given above, approval of the application is in the public interest.


The proposed modification seeks to alter the restriction referred to in Reason 3 above of the Panels Statement of Reasons.  This reason confirms the suitability of the road access, independent review of traffic impacts and proposed intersection treatment. It notes the sites Traffic Management Plan and Driver Code of Conduct and identifies the requirement to strengthen these documents. 

Amendment of the sequence of staging proposed by the modification is consistent with the reasons outlined above.  Amendment to the restriction of truck movements during peak school bus operating periods differs from the restriction as outlined in reason 3 as it reduces the time period in which trucks are currently precluded from entering and existing the quarry.

The amended proposal before the Panel seeks to reduce the currently imposed one hour limit a 15 minute period and to implement tracking of school bus movements, where available, on the anytrip website.  While the modification remains consistent with the planning controls and technical assessments as dealt with in the original application, it would alter a limit expressly imposed by the Regional Planning Panel.  For this reason, the matter is referred to the Panel for consideration and determination. 


3.2 Section 4.15(1) of the EP&A Act

Section 4.15(1) of the EP&A Act contains matters which the consent authority must take into consideration in determining a development application and modification applications pursuant to Section 4.55(2), which are of relevance to the application. 

These matters include the following, which are considered in detail below:

(a) the provisions of—
(i) any environmental planning instrument, and
(ii) any proposed instrument that is or has been the subject of public consultation under this Act and that has been notified to the consent authority (unless the Planning Secretary has notified the consent authority that the making of the proposed instrument has been deferred indefinitely or has not been approved), and
(iii) any development control plan, and
(iiia) any planning agreement that has been entered into under section 7.4, or any draft planning agreement that a developer has offered to enter into under section 7.4, and
(iv) the regulations (to the extent that they prescribe matters for the purposes of this paragraph),
that apply to the land to which the development application relates,
(b) the likely impacts of that development, including environmental impacts on both the natural and built environments, and social and economic impacts in the locality,
(c) the suitability of the site for the development,
(d) any submissions made in accordance with this Act or the regulations,
(e) the public interest.



3.2.1 Section 4.15(1)(a) - Provisions of Environmental Planning Instruments, Proposed Instruments, DCPs, Planning Agreements and the Regulations 

The relevant provisions under s4.15(1)(a) are considered below.

(a) Environmental planning instruments (s4.15(1)(a)(i))

The following Environmental Planning Instruments are relevant to this application:

· State Environmental Planning Policy (Biodiversity and Conservation) 2021
· State Environmental Planning Policy (Planning Systems) 2021
· State Environmental Planning Policy (Resilience and Hazards) 2021
· State Environmental Planning Policy (Resources and Energy) 2021
· State Environmental Planning Policy (Transport and Infrastructure) 2021
· Richmond Valley Local Environmental Plan 2012
· Richmond Valley Development Control Plan 2021

A summary of the key matters for consideration arising from these State Environmental Planning Policies are outlined in Table 4 and considered in more detail below.

Table 2: Summary of Applicable State Environmental Planning Policies (Preconditions in bold)
	EPI

	Matters for Consideration

	Comply (Y/N)

	State Environmental Planning Policy (Biodiversity & Conservation) 2021


 
	Chapter 3: Koala Habitat Protection 2020
Richmond Valley Council Local Government Area is identified within Schedule 2 of the SEPP and the land is within the RU1 Primary Production zone.

The modification does not result in any increase in the area of disturbance proposed, no alteration of the compensatory offset planting or rehabilitation outcomes would occur. 

The modification raises no further issue in this regard.

	Yes

	State Environmental Planning Policy (Planning Systems) 2021

	Chapter 2: State and Regional Development 
Section 2.19(1) declares the proposal regionally significant development pursuant to Clause 7 of Schedule 6, being development for the purpose of extractive industries, which meets the requirements for Designated Development under Schedule 3 of the EP&A Regulation 2000. 

The modification raises no further issue in this regard.
	Yes

	SEPP (Resilience & Hazards) 
	Chapter 4: Remediation of Land
· Section 4.6 - Contamination and remediation has been considered in original application with a Detailed Site Investigation being undertaken.  The modification does not result in any increase in the area of disturbance proposed.

The modification raises no further issue in this regard.

	Yes

	State Environmental Planning Policy (Resources and Energy) 2021
	Chapter 2: Mining, Petroleum production and extractive industries 
Section 2.9 declares extractive industries are permitted with consent on land on which development for the purposes of agriculture or industry may be carried out (with or without development consent). 

The modification raises no issue in this regard.

Part 2.3 – prescribes matters for consideration including: 
a. Compatibility with other land uses, 
b. Natural resource management and environmental management, 
c. Resource recovery, 
d. Transport, and 
e. Rehabilitation. 

The modification raises no issue in regard to items a, b, c and e. However, as the modification proposes amendments relating to the transportation of material d requires further consideration.

Section 2.22 requires consideration of conditions that would limit or preclude truck movements, in connection with the development, that occur on roads in residential areas or on roads near to schools and require a code of conduct relating to the transport of materials.

Bentley Road is a regional road connecting Lismore, Kyogle and Casio via Naughtons Gap and Manifold Road.  A preschool operates at Bentley Hall at 2150 Bentley Road with a school located at 905 Manifold Road (the intersection of Manifold and Bentley roads) and the Casino Christian School at 93 Manifold Road.  School buses operate on Bentley Road during school terms and stop as required along the route, including at Bentley pre-school and the Manifold Road intersection.

Transport for NSW were consulted and advise it appears the proposed removal of condition 60 (b)(ii) of may result in the development being inconsistent with section 2.22 (1)(b) of the SEPP.  They advise the Council should be satisfied that the development maintains appropriate road safety measures and will not result in unacceptable impacts to road users.

Traffic impacts were considered in the original application including a Traffic Impact Assessment (GHD) and independent review (EMM Consulting) confirming the suitability of the road including proposed intersection upgrade.  The issue of interactions with school buses included risk mitigation in the TMP and DCC, however this was strengthened by the Panel with the imposition of a one hour restriction on truck movements during peak AM and PM school bus times.

The development currently operates under the revised DCC that includes a restriction on truck movements for one hour during peak school bus operating hours.  The restricted hours are 8:00 am to 9:00 am and 3:00 pm to 4:00 pm during school terms.  In the proposed amendment the applicant seeks to reduce this restriction to a 15 minute period AM and PM, this was altered following consideration of Panel comments at the Briefing.

As the condition was expressly imposed by the Regional therefore the matter is referred to the Panel for further consideration.

	TBC by Panel

	State Environmental Planning Policy (Transport and Infrastructure) 2021

	Chapter 2: Infrastructure
· Section 2.119(2) - Development with frontage to classified road.
The site has direct access to Bentley Road, a classified regional road (MR544) no changes are proposed to the approved haulage route, design of the vehicular access, type or volume of vehicles using the classified road.  
The consent authority must be satisfied the safety, efficiency and ongoing operation of the classified road will not be adversely affected by the nature, volume or frequency of vehicles using the road.  

· Section 2.121(4) - Traffic-generating development

Extractive Industries are not listed as traffic generating development under the SEPP 
	TBC by Panel

	Proposed Instruments 
	No compliance issues identified.
	Yes

	LEP
	Richmond Valley Local Environmental Plan 2012
The modification relates to operational aspects of the development and raises no further issue in regard to the LEP.

	Yes

	DCP 
	Richmond Valley Development Control Plan 2012
The modification relates to operational aspects of the development and raises no further issue in regard to the LEP.

	Yes




State Environmental Planning Policy (Biodiversity and Conservation) 2021

Chapter 3 of the SEPP (Biodiversity and Conservation) 2021 aims to encourage the conservation and management of areas of natural vegetation that provide habitat for koalas and applies to land within rural zone of a local government area (LGA) identified within Schedule 2 of the SEPP. The subject site is located on land zoned RU1 within the Richmond Valley Council LGA, which is identified within Schedule 2 of the SEPP, therefore Chapter 3 is appliable to the development.

The modification does not result in any increase in the area of disturbance and no alteration of the compensatory offset planting or rehabilitation outcomes would occur.  The modification proposal is consistent with this policy.


State Environmental Planning Policy (Planning Systems) 2021 (‘Planning Systems SEPP’)

Chapter 2 of State and Regional Development 

The proposal is regionally significant development pursuant to Section 2.19(1) as it satisfies the criteria in Clause 7 of Schedule 6 of the Planning Systems SEPP as the proposal is development for the purpose of extractive industries, which meets the requirements for Designated Development under Schedule 3 of the EP&A Regulation 2000. Accordingly, the Northern Regional Planning Panel is the consent authority for the application. The modification proposal is consistent with this Policy. 


State Environmental Planning Policy (Resilience and Hazards) 2021

The provision of Chapter 4 of State Environmental Planning Policy (Resilience and Hazards) 2021 (‘the Resilience and Hazards SEPP’) have been considered in the assessment of the development application.  Section 4.6 of Resilience and Hazards SEPP requires consent authorities to consider whether the land is contaminated, and if the land is contaminated, it is satisfied that the land is suitable in its contaminated state (or will be suitable, after remediation) for the purpose for which the development is proposed to be carried out. 
The potential for land contamination was considered in the assessment of the original application pursuant to the former instrument including the preparation of a Detailed Site Investigation.  The investigation analysed soil samples with laboratory results identifying no exceedances of the adapted assessment criteria.  The assessment concluded that based on this investigation, the site is considered suitable without remediation for its intended use as a quarry.

The modification proposes to alter the sequence of staging however this does not involve any changes to the location, size, or footprint of the quarry disturbance area, nor does not increase the depth of extraction approved under the current consent.   The modification proposal is consistent with this Policy.

State Environmental Planning Policy (Resources and Energy) 2021

The provisions of Chapter 2 of State Environmental Planning Policy (Resources and Energy) 2021 have been considered in the assessment of the development application.  Part 2.3 of the Resources and Energy SEPP requires consideration of the following matters,

Section 2.17	Compatibility of the extractive industry with other land uses.

Section 2.20	Impacts on natural resources and measures to ensure that the development is undertaken in an environmentally responsible manner.

Section 2.21	The efficiency of resource recovery, including the reuse or recycling of material.

Section 2.22	Impacts from transportation including transport of materials on public roads, limiting or precluding truck movements that occur in residential areas or on roads near schools, and the implementation of a code of conduct relating to the transport of materials on public roads. 

		Bentley Road is a Classified Road with Transport for NSW being the relevant roads authority.  Consultation has been undertaken as required by the SEPP.

	(This section is outlined in further detail below).

Section 2.23 	Conditions to ensure rehabilitation of land affected by the development. 

The modification component to amend the staging of extraction would not alter the matters under the Policy as considered in the original approval, the proposal to reduce the restriction on truck movements requires consideration under section 2.22 of the Policy.

Amendment A - Staging of Extraction.
The impacts in regard land use compatibility, natural resources, resource recovery and rehabilitation remain consistent with the environmental assessment undertaken with the original application.  The proposal would see ground water encountered during Stage 1,  this was anticipated in the original application with the Water Impact Assessment (GHD 2021) indicating the impact would be negligible and would not require a licence. Quarterly groundwater monitoring is included in the Environmental Management Strategy (EMS) (GHD 2024) and no changes to this are required. 
Changing the staging involves lowering the quarry sooner and may reduce some impacts from noise, vibration and dust earlier than if the quarry was developed as approved.  No changes to existing limits, monitoring or mitigation measures are proposed and the quarry would continue to operate in accordance with the development consent, Environmental Management Strategy and Environmental Protection Licence.
Compatibility with the other land uses is not considered to be impacted by the proposed amendment to staging however, land use conflict was a significant matter considered in the original application.  An independent review was commissioned by the Department of Planning in regard to Land Use Conflict, a summary of the review is provided for information below;
Independent Land Use Conflict Assessment

A report was issued by KJ Planning, in November 2022, comprising an independent review of the Land Use Conflict Risk Assessment prepared by the Applicant for the proposed development. KJ Planning reported the key land use conflict opportunities to be: 
· Potential amenity impacts to residential development
· Potential impacts on traffic and access 
· Potential social and community impacts
· Potential impacts on agriculture
· Potential impacts on tourism 
· Potential impacts on water resources 
· Potential impacts on natural areas and values. 

The report examined these matters and concludes that: “Following a thorough consideration of the applicant’s LUCRA and supporting documentation as well as an independent review of these issues, it is considered that the proposal includes mitigation measures which are adequate to address potential impacts and have been included in Council’s recommended draft conditions provided for the Panel’s consideration.”

The modification raises no new issues in relation to the Land Use Conflict matters identified in independent review and therefore this matter is considered consistent with the SEPP.


Amendment B - Altering the restriction on truck movements at peak school bus operating times.

As noted earlier in this report the modification as submitted proposed to delete the relevant condition in its entirety.  However, in additional information lodged on the Planning Portal on 30 November 2024, following a Briefing with the Panel and questions raised by the Panel members an alternative proposal to reduce the time restriction has been submitted.

The alternative proposal is to maintain the restriction on truck movements at peak school pick up and drop off times as per Condition 60(b)(ii) but reduce the length of the restriction to 15 minutes in the morning (8:00 am - 8:15 am) and afternoon (3:45 pm - 4:00 pm).  Full details of the amended proposal are detailed in Section 2.1 and the applicant’s additional information and justification is provided in Attachment A.

Bentley Road is a Classified Road with Transport for NSW being the relevant roads authority. Bentley Road is a regional arterial road managed by Richmond Valley Council, and forms part of the east-west route between the townships of Lismore and Kyogle.  

Transport for NSW were consulted as required and the consent authority must take into consideration any comments provided by the Roads Authority.  TfNSW advise it appears the proposed removal of condition 60 (b)(ii) of may result in the development being inconsistent with section 2.22 (1)(b) of the SEPP.  They advise the Council should be satisfied that the development maintains appropriate road safety measures and will not result in unacceptable impacts to road users. Transport for NSW comments are provided in Attachment C. 
Section 2.22 1 of the SEPP is provided below for reference.
2.22   Transport
(1)  Before granting consent for development for the purposes of mining or extractive industry that involves the transport of materials, the consent authority must consider whether or not the consent should be issued subject to conditions that do any one or more of the following—
(a)  require that some or all of the transport of materials in connection with the development is not to be by public road,
(b)  limit or preclude truck movements, in connection with the development, that occur on roads in residential areas or on roads near to schools,
(c)  require the preparation and implementation, in relation to the development, of a code of conduct relating to the transport of materials on public roads.

The condition requested to be modified was imposed by the Panel, it is contained with the conditions of consent and it terms are also reflected in the Driver Code of Conduct that applies to the site. The issue of road safety and school buses was a significant matter considered in the original application.  Prior to determination of the application an independent review was commissioned by the Department of Planning regarding potential road safety impacts, a summary of the review is provided for information below.
  
Independent advice on potential Road Safety Impacts

EMM Consulting was engaged by the Department of Planning and Environment’s Panning Panels Secretariat to provide independent advice on potential road safety impacts of the proposed development. EMM reviewed the applicants Traffic Impact Assessment, Traffic Management Plan, NSW Plannings SEAR’s, Transport for NSW correspondence, Councils Assessment Report and Draft conditions. 

The report issued on 8 November 2022 found that the found that the applicant’s Traffic Impact Assessment including sight distance and turn treatment assessment, was generally prepared in accordance with the relevant Austroads and RTA guidelines, however, noted several matters that required further investigation. Consequently, the applicant updated its Traffic Impact Assessment on 18 November 2022 to address the issues.  

EMM Consulting also reviewed the Traffic Management Plan and Code as part of its peer review and in relation to the interaction with school buses, EMM noted: 

“The proposed risk mitigation measure while passing the school buses in the Traffic Management Plan (TMP2) is reasonable, a 40km/h speed limit for all traffic while passing a school bus is already a standard legal requirement in many areas of NSW. However, I understand the limitation of proposed remedial mitigation measures on this matter.”


The consent authority is required to be satisfied that the modification proposal to alter the existing restriction on truck movement is consistent with SEPP Resources and Energy. As the proposed amendment relates to a consent condition expressly imposed by the Regional the matter is referred to the Panel for consideration.

State Environmental Planning Policy (Transport and Infrastructure) 2021

The provision of Chapter 2 of State Environmental Planning Policy (Transport and Infrastructure) 2021 have been considered in the assessment of the development application.  Section 2.119 of the Transport and Infrastructure SEPP relates to development with frontage to a classified road.  The consent authority must be satisfied the safety, efficiency and ongoing operation of the classified road will not be adversely affected by the nature, volume or frequency of vehicles using the road.  

The site has direct access to Bentley Road, a classified regional road (MR544). No changes are proposed to the approved haulage route, design of the vehicular access, type or volume of vehicles using the classified road.  A change is proposed that would alter the times in which trucks are restricted from entering or exiting the quarry.  

Background to the current consent condition, previous traffic and transport studies and the interaction between quarry trucks and school buses is detailed in the Resources and Energy SEPP section above. As the proposed amendment relates to a consent condition expressly imposed by the Regional the matter is referred to the Panel for consideration.


Richmond Valley Local Environmental Plan 2012

The relevant local environmental plan applying to the site is the Richmond Valley Local Environmental Plan2012 (‘the LEP’). The LEP aims to encourage the proper management, development and conservation of natural and man-made resources.

The modification relates to operational aspects of the development and is is considered to be consistent with the aims of the LEP.

Zoning and Permissibility (Part 2)

The site is located within the RU1 Primary Production Zone pursuant to Clause 2.2 of the LEP. 

The Extractive industry is permissible with consent in the zone and the modification does not raise any matter of relevance to permissibility or zoning.

General Controls and Development Standards (Part 2, 4, 5 and 6)

The LEP also contains controls relating to development standards, miscellaneous provisions and local provisions. The controls relevant to the proposal have been considered in the original application and found to be satisfactory. 

The modification does not raise any matter of relevance to the controls and development standard pursuant to the LEP The proposal is considered to be generally consistent with the LEP.

(b) Provisions of any Proposed Instruments (s4.15 (1)(a)(ii))

There are no Draft instruments of relevance to the proposed modification. 

(c) Provisions of any Development Control Plan (s4.15(1)(a)(iii))

The following Development Control Plan is relevant to this application:

· Richmond Valley Development Control Plan 2021 (‘the DCP’)

There are no controls as are of relevance to the proposed amendments contained in the DCP.

The following contributions plans are relevant pursuant to Section 7.18 of the EP&A Act and have been considered in the recommended conditions (notwithstanding Contributions plans are not DCPs they are required to be considered):

· Richmond Valley Council Section 94 Heavy Haulage Contributions Plan 2013]

This Contributions Plan has been considered in the original application and conditions of consent.  The proposed amendments do not alter the existing conditions in regard to contributions.  

(d) Planning agreements under Section 7.4 of the EP&A Act (s4.15(1)(a)(iiia))

There have been no planning agreements entered into and there are no draft planning agreements being proposed for the site. 


(e) Provisions of Regulations (s4.15(1)(a)(iv))

Section 61 of the 2021 EP&A Regulation contains matters that must be taken into consideration by a consent authority in determining a development application.  The prescribed matters are not relevant to the proposal.
Section 62 (consideration of fire safety) and Section 64 (consent authority may require upgrade of buildings) of the 2021 EP&A Regulation are not relevant to the proposal.

These provisions of the 2021 EP&A Regulation have been considered and considered not relevant to this modification application. 
 

3.2.2 Section 4.15(1)(b) - Likely Impacts of Development

The likely impacts of the development, including environmental impacts on both the natural and built environments, and social and economic impacts in the locality must be considered. In this regard, potential impacts related to the proposal have been considered in response to SEPPs, LEP and DCP controls outlined above and in the Key Issues section below. 

The proposed modification relates to changes to operational aspects of the development.  The original application comprehensively considered the impacts on the natural and built environments and identified the following key matters;

Noise and vibration – The EIS for the original application included a Noise Impact and Blast Assessment.   Removing the restriction on truck movements may result in a minor increase to noise during the morning and afternoon hour restriction under the approved project but the change would be negligible and still within the relevant criteria at all sensitive receivers, as assessed in the Noise and Vibration Impact Assessment (GHD 2022) prepared for the EIS. Vibration is not expected to change at any sensitive receiver and be within the Development Consent and EPL vibration criteria, as assessed in the Noise and Vibration Impact Assessment (GHD 2022).

Air Quality – An Air Quality Impact Assessment prepared in accordance with the NSW Approved Methods for the Modelling and Assessment of Air Pollutants (EPA, 2016) was prepared with the original application. The modification proposed will not alter the overall number of trucks or volume of material processed, accordingly the air quality and greenhouse gas emissions, as a result of the proposed modifications, would be substantially the same as considered in the original application.

Traffic and Transport – The approved development generates up to 14 heavy vehicle truck movements per hour and up to 140 heavy vehicle truck movements per day inclusive of both incoming and outgoing trucks along the haul route.  The current consent does not permit trucks to enter or exit the quarry for 1 hour at the peak AM and PM school bus operation times.  The quarry has a Transport Management Plan and Driver Code of Conduct that includes this restriction.  The proposed modification would see some additional traffic during the peak school drop off and pick up times.

Water resources – The approved development includes diversion of upslope surface water runoff around the quarry, rainwater falling within the quarry disturbance area and any groudwater inflows to the pit are collected in an in-pit sump.  Collected water is used for dust suppression with excess water discharged in accordance with EPA requirements. Modification to the staging sequence may see groundwater intercepted earlier in the project however it would be managed in the same manner as originally proposed.

Biodiversity – Biodiversity impacts considered with the original application identified removal of approximately 0.23ha of native vegetation, mitigation measures included offset planting and nest box installation.  Proposed amendments have no overall change to biodiversity impacts examined in the original application although the clearing of the existing larger trees would be delayed because they are located within the new Stage 2 area.  

Visual Amenity and Rehabilitation – The modification would not generate any new visual impacts and will not alter the rehabilitation strategy.  Amendments to staging would see the quarry extend at depth firstly and then expand laterally to the southern extend at a later stage, this would result in less surface disturbance initially than the current staging progression.   

Social impact – The original development generated significant community interest with concerns regarding amenity and traffic safety particularly in relation to school buses operating on the route.  The proposed amendment although having fewer objections than the original application has also generated significant community objection.  A Community Consultative Committee was an additional mitigation required by the Panel at the time of determination, it has held its first meeting however submissions raise concern with membership and availability of information regarding the CCC indicating it may not be effective. Copies of all submissions are provided in Attachment D with the issues considered in section 4.3.     


It is considered that the proposed modification to alter the staging of extraction will not result in any significant change to the environmental impacts anticipated in the original application.  The amendment to alter the current truck movement restrictions is contentious in the local community who remain concerned about traffic safety during school bus times. 

3.2.3 Section 4.15(1)(c) - Suitability of the site

The suitability of the site was considered in the original application and was found to be satisfactory noting the site is relatively unconstrained, does not contain significant biodiversity values, is not mapped as being bushfire prone, flood prone or at landslide risk and has direct access to Bentley Road, a regional connector road providing access to the local and regional market. Relevant conditions of consent are included on the consent notice.

The modification raises no new or additional matters of relevance regarding site suitability.


3.2.4 Section 4.15(1)(d) - Public Submissions

The submissions are considered in Section 4.3 of this report. 

3.2.5 Section 4.15(1)(e) - Public interest

The modification proposal has been exhibited and notified with overall community objection to the proposal to delete a condition of consent restricting truck movements during peak school bus operating times.  

It is noted an alternative proposal to reduce the time associated with the current truck restriction from 1 hour to 15 minutes has been recently proposed by the applicant rather than to delete the condition.  Further the applicant has consulted with the bus companies and proposed a restriction of trucks entering or exiting the quarry between 8.00am – 8.15am and 3.45pm.  The bus companies have raised no objection to this amended proposal.  

In relation to the revised proposal, it is considered the issues raised in submissions remain relevant to the consideration of an alternative proposal.  

The application was referred to the Environmental Protection Authority, Transport for NSW, Department of Primary Industries Agriculture and Water NSW. Comments from the agencies are provided in Section 4 and Attachment C.  Comments from Lismore Council and Crown Lands were received during the notification period these are considered in Section 4.

The original development application for Bentley Quarry was contentious with the issue of traffic safety being a significant matter considered by the Panel in reaching its decision.  As the modification proposes changes to a condition of consent that was imposed by the Regional Planning Panel the matter of public interest is referred for the consideration of the Panel.  


3.3 Part 5 of the 2021 EP&A Regulation

There are several matters required to be addressed in an application for modification of development consent pursuant to Division 1, 2 and 3 of Part 5 of the 2021 EP&A Regulation. These matters are considered in Table 7 below. 

Table 3: Consideration of the Requirements under the Regulation
	Matter
	Comment 
	Comply

	Clause 100 Application for modification of development consent

	May be made by—
(a)  the owner of the land to which it relates, or
(b)  another person, with the consent of the owner of the land (Cl 98(1))
	The application has been made with the consent of the owner.
	Yes

	NSW Aboriginal Land Council consent required for land owned by a Local Aboriginal Land Council (Cl 98(6)).
	The land is not owned by a Local Aboriginal Land Council and consent is not required.
	N/A

	Form approved by Planning Secretary and on portal (Cl 99). 
	The application has been provided in accordance with the Regulation. 
	Yes

	Applicant details (Cl 100(1)(a))
	Provided on the NSW Planning Portal (‘the Portal’).
	Yes

	Description of the development (Cl 100(1)(b)) 
	Provided on the Portal and outlined in Section 2 of this Report.
	Yes

	Address and title details (Cl 100(1)(c))
	Provided on the Portal and outlined in Section 1 of this Report.
	Yes

	Description of the proposed modification (Cl 100(1)(d))
	Provided on the Portal and outlined in Section 2 of this Report.
	Yes

	Whether to correct a minor error, mis-description or miscalculation, or
some other effect (Cl 100(1)(e))
	The proposed modification is to modify the original consent under Section 4.55(2) and is not to correct a minor error, misdescription or miscalculation.
	Yes

	Description of the expected impacts of the modification (Cl 100(1)(f))
	Refer to relevant sections within this report. 
	Yes

	Undertaking that modified development will remain substantially same as development originally approved (Cl 100(1)(g))
	The modified development will remain substantially the same development as that originally approved. Refer to Section 3.1 of this Report. 
	Yes

	If accompanied by a Biodiversity development assessment report, the biodiversity credits information (Cl 100(1)(h))
	Not required
	N/A

	Owner’s consent (Cl 100(1)(i))
	Owners consent has been provided on the Portal.
	Yes

	Whether the application is being made to the Court (under section 4.55) or to the consent authority (under section 4.56) (Cl 100(1)(j)).
	This Application is made to the consent authority pursuant to Section 4.55(2) of the EP&A Act.
	N/A

	BASIX Certificate (Cl 100(3))
	The proposed modification does not involve BASIX development.
	N/A

	Penrith Lakes Development Corporation (Cl 101)
	The proposed modification does not Penrith Lakes Development Corporation.
	N/A

	Qualified designer statement for residential apartment development (Cl 102)
	The proposed modification does not involve residential apartment development.
	N/A

	Mining and petroleum development consents (Cl 102)
	The proposed modification does not mining and petroleum development consents.
	N/A

	Notification and exhibition requirements (Cll 105-112)
	Refer to Section 4.3 of this report. 
	Yes

	Notification of concurrence authorities and approval bodies (Cl 109) (to be undertaken by Council)
	The modification application has been referred to the relevant concurrence and approval bodies as outlined in Section 4.1 of this Report.
	Yes



4. REFERRALS AND SUBMISSIONS 

4.1 Agency Referrals and Concurrence 

The modification application has been referred to various agencies for comment/concurrence/referral as required by the EP&A Act and outlined in Table 8. 

The outstanding issues raised by Agencies are considered in the Key Issues section of this report.
Table 4: Concurrence and Referral Agencies
	Agency

	Concurrence/referral Trigger

	Comments (Issue, resolution, conditions)
	Resolved


	Concurrence Requirements (s4.13 of EP&A Act)

	N/A
	N/A
	N/A
	N/A

	Referral/Consultation Agencies

	Water NSW
	Provided comments to the original application.
	No additional comments
	Yes

	DPI Agriculture
	Provided comments to the original application.
	No additional comments the modification is not expected to have significant additional or
different impacts on agricultural land uses or resources in the locality
	

	Transport for NSW
	S2.2.22 of the State Environmental Planning Policy (Resources and Energy) 2021
	Bentley Road (MR544) is a classified (Regional) road and Council is the roads authority in accordance with Section 7 of the Roads Act 1993.  TfNSW has reviewed the provided information and it appears the proposed removal of condition 60 (b)(ii) of the development consent may result in the development being inconsistent with section 2.22 (1)(b) of State Environmental Planning Policy (Resources and Energy) 2021. 
Council should be satisfied that the development maintains appropriate road safety measures and will not result in unacceptable impacts to road users.
	TBC by Panel

	Integrated Development (s4.46 of the EP&A Act)

	EPA
	S53 – Protection of the Environment Operations Act 1997 the premises currently holds Environment Protection Licence 21833

	No comment - the modification would not constitute a change to the activities licensed under EPL 21833. 
	Yes



4.2 Council Referrals

The modification application was referred to various Council officers for technical review as outlined Table 9.  The outstanding issues raised by Council officers are considered in the Key Issues section of this report. 

Table 5: Consideration of Council Referrals
	Officer
	Comments
	Resolved

	Engineering 
	The traffic and transport matters considered in the original application were found to be satisfactory, and independently reviewed.  The interaction of trucks with school buses was an additional mitigation imposed at the time of determination.  
Council’s Engineering Officer advises the intersection works required under the existing consent have been completed to required standard.
	Yes

	Building
	There are no matters of relevance to the building unit. Construction of office building and weighbridge considered in original application. 
	Yes

	Health
	There are no matters of relevance to the Environmental Health unit and the modification does not alter any Environmental Health conditions.
	Yes




4.3 Notification and Community Consultation 

The modification application was notified in accordance with the Council’s Community Participation Plan from 27 May 2024 until 25 June 2024.  The application was published on Councils website, notification emails/letters were sent to adjoining and adjacent properties as well as any submitters to the original development (approximately 275 notifications were sent) these included notification to Lismore Council (who provided comments in relation to the original application, and Crown Lands as an adjoining land owner).

Public agencies being the NSW Environmental Protection Authority, Transport for NSW, Department of Primary Industries Agriculture and Water NSW were notified via the Planning Portal.   

The Council received a total of 32 unique submissions, comprising 27 objections, 3 submissions in support of the proposal and 2 neutral submissions (Lismore Council and Crown Lands). The issues raised in these submissions are considered in Table 10.

The issues raised in the community submissions have been addressed in this report.

Table 6: Community Submissions
	Issue
	No of submissions
	Council Comments

	Submissions objecting to the modification

	Effectiveness of DCC and concern DCC is not enforced. 

Submissions raised concerns the quarry operator should have greater responsibility and control of truck movements and driver behaviour.

Submissions noted monitoring is insufficient, incidents of unsafe driving by truck drivers have occurred, and that movements of quarry trucks have occurred during time restrictions.

DCC relies on Quarry Operator to enforce.

Community distrust.




	12

	The Quarry Operator has total control of their own fleet, which includes tracking technology. All other truck drivers are required to sign the Driver’s Code of Conduct (DCC) that outlines the expectations of all drivers. The DCC includes disciplinary actions to be followed in the event of non-compliance. 

It is noted this is reliant upon the operator monitoring and actioning any issues.  A DCC is common practice at quarries and requires oversight be the quarry operator also at these sites.  Additional measures are proposed with the modification application to monitor bus movements through live tracking website, again this will require the operate manage and monitor transportation of their product.

The operator does state they do not have control of all trucks transporting material.  Regarding restricted truck times the quarry has a boom gated weighbridge that effectively prevents trucks from exiting the site during the restricted periods, however the main entrance remains open.   An option for consideration would be the installation of a physical barrier such as an additional boom to control entry at the site like the exit barrier.  Noting the parking of trucks along the roadside would be hazardous and would need to be managed by the operator. 

	Justification for proposed modification is unfounded.

Submissions raised concerns with;
· - comparisons with other quarries being not relevant. Submissions cited other quarries in other LGA’s that have similar restrictions.
· 
· Truck restrictions currently imposed by Panel are important and should be retained.
· 
- claims that removing the current restriction would reduce convoying of trucks are inaccurate because conditions require trucks to be spaced a minimum 200m.

· The peak daily traffic justification of 3% is an assumption and is irrelevant to school drop off and pick up times.

· Business interruption should be managed not at expense of safety.
	13

	Each development is considered on its own merits having regard to the circumstances of the site.  Therefore, comparisons with other quarries are not always beneficial, however Driver Codes of Conduct are common practice at recently approved quarries. The content of these aligned with the specific site and operational issues on a case by case basis.   

Other quarries within the RVLGA with more recent consents do have DCC’s, with requirements including communication with bus companies, installation of tracking equipment, complaints management etc.  However those quarries operating outside of the LGA or being historic/existing operations cannot have restrictions applied retrospectively.

The current restriction was applied to the Bentley Quarry to address traffic safety being the interactions of haulage trucks with school buses at the time of determination, it was a matter of importance to the Panel and considered at length.  

Traffic movements/volumes were considered in the original application, notwithstanding additional mitigation was considered necessary and the restriction on truck movement during school bus periods has been imposed.

The consent requires a 200m spacing of trucks exiting. The operator has a boom gated weighbridge that is closed during the restricted periods. Therefore, trucks are queued at the weighbridge rather than the site exit point during the restricted period. Once the weighbridge is open trucks can only exit after completing the weigh bridge process, this takes approximately 10 minutes.  Drivers need to maintain the 200m separation and manages issue of convoying regardless.


	Traffic safety and school bus movements.

Submissions raised concern in relation to school bus movements, drop offs by parents and buses on Bentley Road, at the preschool and nearby schools. 

Buses may travel outside of schedule.

Width of existing road does not provide for drop/off pick up. Kids stand within metres of road.

Increasing number of residents in the area.

Cars and buses park on Manifold road as there are no designated parking spaces.


	21
	School buses safety was a significant matter considered in the original application and remains the dominant issue in submissions.

The  amended proposal is to reduce the restricted truck movement times.  The applicant has consulted with bus services regarding their schedules and proposed reduced 15-minute time restrictions, additionally they propose to monitor government bus services via a website and prevent trucks from exiting the quarry when buses are passing.  Bus tracking would assist with responding to scheduling delays/adjustment, although it should be noted its effectiveness relies upon the quarry operators monitoring and control of trucks to adjust truck movements as needed, it would need to be communicated to drivers and included in the DCC. it would not enable monitoring of the Casino Christian School Bus and would not restrict trucks from entering the quarry during these times.

It is expected private vehicle movements such as parents pick-up and drop-offs would occur outside of the 15 minute window and traffic in the locality is higher around schools and the local roads at these times.  The intersection of Manifold Road is used as a set down area and buses also use the area located at the Bentley RFS as an interchange/set down area.  School buses stop along the route as required to drop off and pick up children. 

	Road conditions are a safety concern.

[bookmark: _Hlk181614637]Submissions identified numerous existing road safety issues including; 

· Naughtons Gap Road intersection.
· Permanent reduced speed limits needed, especially in proximity to pre school. 
· Preschool parking is close to road.
·  Rail trail intersection
· Manifold road intersection 
· Heavy vehicles damage already poor condition roads and create hazards when swerving from potholes.
· Existing roads in poor condition and  trucks add to damage. 
· Traffic control was considered not suitable with delays being caused.
	12



























	Traffic impacts were considered in the EIS, Traffic Impact Assessment and independent review undertaken by EMM consulting.   Naughtons Gap Road was damaged by landslip and has been closed for reconstruction, with traffic being diverted through Manifold Road.  The reconstruction works are nearing completion.  Re-opening of this road will see resumed traffic movements at the intersection and are expected to be similar to volumes and types occurring prior to its closure. 

The speed zone of Bentley Road in the vicinity of the pre-school and Manifold Road intersection is reduced temporarily to 80km.  Any permanent speed zone changes proposed would require approval of The Local Traffic Committee (LTC) and TfNSW who are responsible for setting speed zones. 

Bus movements and vehicles stopping at the Manifold/Bentley Road intersection are noted as existing arrangements.  Road users must comply with road rules with any dangerous movements being a Police matter.  

Contributions in accordance with Councils Heavy Haulage Plan are levied on Bentley Quarry for additional maintenance impacts on local roads.

Traffic control during blast events is undertaken with qualified traffic control.  The applicant advises during construction there was a hold up due to faulty light, which caused a delay of 15 minutes. The only traffic control since then has been for a blast, which was undertaken without incident.


	Consultation with Bus companies.

Submissions raised concern consultation has not occurred. 
	5
	The application states the bus services have been consulted during the preparation of the DCC and Modification.   Recent information submitted with an alternative proposal to reduce the truck restriction times includes letters from the bus companies raising no objection.


	Restricted times provide a safe period for livestock crossing.
	3
	Noted as an additional benefit, acknowledging however existing traffic not associated with Bentley Quarry would still occur. 


	Adequacy of application to revise EIS reports and impacts.

Submissions identified concerns with environmental impacts including; 

· Effects on the water table, 
· Surface waters and  erosion, 
· visual amenity,
· crushing regime, noise, and dust
· exiting road cutting stability,
· dust pollution from trucks


	7


	The volume, depth or area of the quarry are not proposed to change from what was originally assessed in the EIS. The impacts are therefore considered to be consistent, with a possible reduction in noise and dust impacts earlier than originally proposed due to the lowering of the quarry pit floor sooner than originally proposed.

There are no changes proposed to the location or footprint of the quarry, and therefore the modification would not result in any changes to visual amenity considered in the original application. 

Changes are not proposed to any conditions of consent or measures in relation to surface or groundwater, dust management or the like.  There would be no changes to the conditions of consent or Environmental Protection Licence conditions regulating these matters or to the Site Environmental Management Strategy. 

Full revision of all the original EIS or specialist reports is not considered to be required. 
 

	Compliance concerns

Submissions raise concern the quarry is not operating in compliance with conditions.

Issued raised include;
· vegetation screening inconsistent with EIS and consent, quarry visual impacts evident 
· trees planted along front fence line ineffective at mitigating noise. 
· road intersection was not constructed prior to operations. 
· Dust and noise is prevalent during operations.
· blast and road closure warning signage ineffective.
· Unapproved development of a truck depot on nearby property.
· unlawful use of farm shed
	9









	
The perimeter bunds for the first stage extraction area have been constructed , the application identifies these have been planted, however on inspection they require maintenance and replacement/replanting of shrubs and groundcovers that have not established, as well as weed control  and regular maintenance to ensure establishment.

The site intersection with Bentley Road was complete prior to quarry extractive operations commencing under this development consent.  

Trees planted at the property boundary were not intended to provide noise attenuation, they are part of the overall landscape treatment.

Noise monitoring was undertaken on 31 July 2024, with a report 2024 Compliance Noise Monitoring (GHD) being prepared. The report found Quarry noise is within the limits of the consent an EPL. Dust monitors are installed at the site in accordance with condition for noise compliance has been undertaken with noise levels found to be within the EPL limits.  Dust monitors are installed and monitored by SCU with results in compliance. 

Blast concerns are noted for consideration prior to next planned blast, timing of blast, signage and notice arrangements to be addressed by applicant prior to 138 application for road closure.

Potential unlawful development on other properties and use of a farm shed structure is a matter separate to this application.


	Effectiveness of Community consultation  measures.

Submissions raise concern with the community consultation process established.
· the local community is ignored from the community consultation group.
· RVC has not responded to requests of who the independent chair and community members are.
· - proper community feedback was not sought during the DA process

	6
	The quarry is required to establish a Community consultative advisory committee under condition 107 The independent Chair is Luke Meadows of ENV Solutions

The consent condition requires the quarry operator establish and fund the Committee, meet twice yearly, take minutes, and make those minutes available.   Community members are not appointed to the CCC by Council.   The first meeting of the Committee was held on 26 June 2024.  

The applicant has advised due to the abusive responses from some representatives of the community, the CCC is considered a more effective and constructive forum to inform the community of the quarry operations and for the community to inform the quarry about any issues.

Community views and dissatisfaction of objectors with the appropriateness of a quarry in this location remains a devise issue.  The quarry has been operating for a short period only under this consent and held only its first community meeting. As further meetings are held efforts to overcome issues are needed although it is noted agreement on the issues raised may not be achieved.

	Issues with RVC regarding quarry compliance and information.

Submissions raise concerns including;
· complaints process with council is inadequate and Council is bias and dismissive.

- Council is unresponsive to complaints e.g. who the independent chair and community members are. 

· Proper community feedback was not sought during the DA process
· Council did not provide suitable time for appeal to the Land and Environment Court



	3
	Complaints can be directed to, Council the Quarry and the EPA.  The quarry has a sign including the quarry phone number at the entrance to the site, and on their website.  The quarry has a complaints management process as set out in the consent. RVC have received complaints and have been in contact with operator concerning the issues raised. The EPA are the regulatory authority for complaints that relate to matters regulated under Environmental Protection Licence, this includes dust and noise.  Contact details for the EPA have been provided and Council has been contacted by the EPA.

Council is required to provide access to records in accordance with legislation and its Policies. Information advising how the public is able to access council records is provided at the time of enquiry and is published on Council website.  Details regarding the CCC are provided above.

Council exhibited and notified the original DA as well as this current modification in accordance with the Act and Councils Community Participation Plan.
 
Appeal requirements/timeframes are legislated under the EPA Act, Council does not decide or set LEC appeal timeframes.


	Operational noise is a disturbance to neighbouring properties
	1
	Compliance noise monitoring has recently been completed, which indicates the noise levels are within the relevant criteria and conditions of consent. 

	Submissions in support of the modification

	Submissions in Support
Submissions in support of the proposal raised to following points;
Other quarries do not have this restriction

Truck restrictions impacts projects waiting for materials.

Dangerous for trucks to park on side of roads if quarry closed.
	3
	Comments provided above in relation to other quarries.

The current truck restrictions would impact on-site deliveries with projects needing to adjust operations at these times.  

Trucks parking on the side of Bentley Road would be hazardous and is not intended.  Parking of trucks in this location would not be considered safe driver behaviour and not compliant with the DCC. The quarry operator would be expected to take action should this occur.

	Neutral submissions

	Crown Lands
No objections to the proposal as not impact of Crown Land has been identified.
	
	Noted

	Lismore Council
No objections on the following basis;
· truck movements are generally in accordance with original DA.
· review of traffic and safety on Kyogle Road (Bentley Road) and sufficient justification submitted by the applicant. 

	
	Noted, no additional truck movements are proposed, traffic safety issues are addressed throughout this report.  The justification by the applicant for the amendment has been considered.





5. KEY ISSUES

The proposed modification raises a key issue, of traffic safety and school bus interactions, which was also raised in the original development application.  

5.1 Traffic Safety and School bus interactions

As detailed throughout this report determination of the original application was lengthy and generated significant community objection.  A key consideration of the Panel in its deliberation was the impact of quarry trucks transporting material on a road also used by school buses to transport children to and from schools in the local area and wider townships of Kyogle, Lismore and Casino.  

Community objections predominantly raised the issue of traffic safety and school buses.  At its first determination meeting the Panel deferred its decision and sought additional independence advice on potential road safety issues. 

A report by EMM Consulting was provided and considered at the second determination meeting.  The independent consultant found the applicants Traffic Impact Assessment generally in accordance with requirements and reviewed the applicants Traffic Management Plan and Driver Code of Conduct.  In relation to the interaction with school buses the independent consultant provided the following comment;

“The proposed risk mitigation measure while passing the school buses in the Traffic Management Plan (TMP2) is reasonable, a 40km/h speed limit for all traffic while passing a school bus is already a standard legal requirement in many areas of NSW. However, I understand the limitation of proposed remedial mitigation measures on this matter.”

The Panel at its subsequent Determination meeting considered the independent review as well as written and verbal submissions from the community.  The Panel determined to grant consent to the proposal however did require additional measures to address traffic safety around school bus movements.  The measures required included, by way of a Deferred commencement condition, a revised Drivers Code of Conduct be prepared to include;

· Provision for GPS trackers in quarry operated or contracted tucks, and
· The prevention of trucks entering and exiting the quarry for one hour at peak school pick up and one hour at peak school drop off times.  
· Also, that the site Traffic Management Plan be updated to include additional road management measures during blast events.

The Panel further added operational condition 60 b)ii requiring all times during construction and operation the Operator must implement a Traffic Management Plan that includes (among other matters) a Driver Code of Conduct including the GPS tracking measures and the restricted hours of trucks entering or existing the quarry during peak school bus times consistent with the Deferred Commencement condition.

Additionally, the Panel added to Condition 2, (the approved plans and documents condition) reference to the amended Drivers Code of Conduct, consistent with the Deferred Commencement condition in the documents to which the Operator must carry out the development. 

The documents, Traffic Management Plan and Driver Code of Conduct have been updated and currently apply to the quarry operations.

The quarry has been operating since March 2023 and has now sought to change the restriction imposed by the Panel.  It should be noted the original modification application sought to delete the restriction in its entirety, however now an alternative has been proposed to reduce the restriction.

The alternative proposal is to maintain the restriction on truck movements at peak school pick up and drop off times as per Condition 60(b)(ii) but reduce the length of the restriction to 15 minutes in the morning (8:00 am - 8:15 am) and afternoon (3:45 pm - 4:00 pm).  As noted earlier the alternative proposal has been put forward following a Briefing with the Panel in response to their questions.

The applicants’ position is detailed in their submission of additional information (Attachment B).  Full details of the modification application are provided in Section 2.1.

Primarily the justification presented by the applicant in their submission is that;
· Three school bus runs operate on Bentley Road, with only Shodi Bus Service travel past Bentley Quarry. The other buses operate to the west of the Quarry between Naughtons Gap Road and Manifold Road.  
· Bentley Quarry rarely has trucks or clients to the west, the potential for interaction between school buses and quarry trucks is mainly with Sodhi Bus Service between: 8.00 am – 8.15 am and 3.45 pm - 4:00 pm.
· Consultation with the Sodhi and Casino bus services has occurred with these companies not raising objection to the amended proposal.
· Government bus services are fitted with tracking, so Bentley Quarry can monitor the location of the bus services (except Casino Christian School because it’s not a Government service) via the real-time online tracking system at anytrip.com.au. 
· The Bentley Quarry Driver’s Code of Conduct will be updated to ensure Bentley Quarry monitors anytrip.com.au and prevents trucks from leaving the site while buses are in the vicinity.

A summary of the bus service times and routes developed by the applicant in consultation with the bus companies is shown in Section 3. 

While the amended proposal retains some mitigation measures to reduce truck and school bus interactions it has limitations and is unlikely to meet with the expectations of objectors to the development.   The matter is respectfully referred to the Panel for due consideration of the merits of the modification sought.

[image: ]




Matters raised at the Panel at Briefing

A briefing meeting was held on 21 August 2021 where the Panel discussed key issues with Council and the Applicant.  Comments in response to the Panel questions to Council and any further relevant information in relation to these is provided below.

Clarification requested in regard to reasoning for original condition, noting operation of preschool in community hall.

The subject condition restricting truck movements and the reasoning for the original condition is covered in detail in Sections 2.2 and 3.1(e) of this report.  In summary the issue was considered at length in the original application and generated significant community concern in both written and verbal submissions.

In addition to the EIS Traffic reports independent advice on potential road safety impacts of the proposed development and any available mitigation measures was sought by the Panel at the first determination meeting. The Panel reconsidered the matter including the independent report and further submissions from the community. In reaching its decision the Panel determined to strengthen proposed traffic impact mitigation measures by way of imposing the condition the subject of this modification.  
The current restriction applies at one hour in the peak AM and PM school bus operating periods, these times are agreed in consultation with bus companies and are contained with the sites Drivers Code of Conduct.

The Bentley preschool has been operating at this location for many years prior to the Bentley Quarry application. The preschool operates from 8.30 am to 3.15pm Tuesday, Wednesday and Thursdays during school terms, The preschool caters for a maximum of 20 children a day with 3 staff. Parents/carers drive to pick up/drop off children from the site with pickups from 3pm in the afternoon encouraged.

Current Traffic Movements noting recent commencement of operations.
Information submitted by the applicant (Attachment B) includes following graph showing the total number of trucks per hour since the Quarry commenced operations.  The data shows the decline in truck movements during the restricted periods and in particular the period after 3pm. Truck movements during the restricted times are shown however it should be noted the data is collected at the weighbridge so includes trucks that have been over the weighbridge  without leaving the site and includes school holiday periods when transport is not restricted.   Council is aware trucks entering the quarry in the AM restricted period have occurred.

[image: ]


Operation and utilisation of contract drivers
It is understood the quarry has a small fleet of its own trucks however most sales and transport of materials is occurring from independent haulage operators.

Questions raised to the applicant included consideration of options for modification to the request, community consultation, current operations and truck movements, impacts of the current condition particularly truck movements in the afternoon period.  The applicants response to provided by way of additional information submitted (Attachment B and Attachment G).  

In summary in further considering matter raised at the Panel Briefing the applicant has considered options for the modification and proposed an alternative.  The alternative proposal is to maintain the restriction on truck movements at peak school pick up and drop off times as per Condition 60(b)(ii) but reduce the length of the restriction to 15 minutes in the morning (8:00 am - 8:15 am) and afternoon (3:45 pm - 4:00 pm).  

The impact of the current condition in relation to truck movements are shown by the applicant in the figure above suggesting trucks movements drop off in the afternoon and particularly after 3pm when the afternoon restriction period commences. The applicant advises the current condtion impacts Bentley Quarry because trucks were avoiding getting material from the site after 3pm because they know they will not be able to leave the site until after 4pm.

In response to consultation measures the applicant has sought comments form the two bus companies, Sodhi Bus Services and Casino Bus Service who have provided comments confirming consultation and not raising any concerns.




6. CONCLUSION 

This modification application has been considered in accordance with the requirements of the EP&A Act and the 2021 EP&A Regulation as outlined in this report. The modification is consistent with the planning controls and the proposal to alter the sequence of staging is considered to be satisfactory for the reasons detailed in this report. 

Community concerns regarding traffic safety particularly in relation to school bus movements remains a significant matter in the proposal.  It is considered the applicants amended proposal to reduce the current truck restriction would not be acceptable to the objectors, noting however the merits of the proposal are for the consideration of the Panel.   

Therefore, being that the subject amendment proposes to alter a condition imposed by the Panel in its determination of the original application, the key issue of truck movements during school bus times and determination of this aspect of the application is submitted for the Panel’s consideration. 



7. RECOMMENDATION 

It is recommended:

· That the Modification Application MOD2024/0008 of DA No 2022/0107 for an Extractive Industry at 1465 Bentley Road, Bentley be referred to the Northern Regional Planning Panel for its determination pursuant to Section 4.55(2) of the Environmental Planning and Assessment Act 1979. Should the Panel consider approval of the application a Draft schedule of amending conditions for reference and administrative purposes is attached to this report at Attachment H; and

· Pursuant to Clause 118 of the Environmental Planning and Assessment Regulation 2021, a notice of determination is to be prepared by Council following the Panel’s determination of this modification application. 

The following attachments are provided:

Attachment A: 	Amended Staging Plan – Quarry Plan & Sections. 
Attachment B: 	Additional information being an alternative proposal to reduce restriction times to 15 minutes at both AM and PM peak school bus periods.
Attachment C: 	Agency Comments.
Attachment D: 	Public Submissions.
Attachment E: 	Determination and Statement of Reasons.
Attachment F: 	Development Consent Notice DA2022/0107.
Attachment G: 	Additional information including applicants response to submissions.
Attachment H: 	Draft schedule of amending conditions for information purposes.
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Table 1 School bus service summary
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Casino Bus Service | Manifold Road, Bentley Road | NA 800am-815am | 3.45pm-4:00 pm
‘and back along Bentley Road
‘Sodhi Bus Services | Geneva—Kyogle - Lismore | 8:05am 800am-815am | 3.45pm-4:00 pm
354pm
Kyogle —Bentley - Lismore | 8:05am 800am-815am | 3.45pm-4:00 pm
354 pm
Hillyards Road - Lismore 805am 800am-815am | 3.45pm-4:00 pm
354pm
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Figure 2 Total number of rucks per hour




